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MR. BULLOCK: We're prepared to start opening
statenent. General Ednondson will deliver for the plaintiff.
THE COURT: Very well. Ceneral, |'ve read the briefs,

so you needn't go through all of the | egal issues, but you
certainly may nmake an opening statenent, sir.
MR. EDMONDSON: Thank you, Your Honor. My it please

the Court, last Friday's Tulsa Wirld quoted a spokesperson for

the Poultry Community Council G oup, not unknown to the
defendants in this suit, as saying that Ednondson admts he

| acks evidence that poultry farnmers have violated the | aws or
caused pollution. If that were true, this hearing would be
very short indeed, but | think it's very apparent from spending
an hour on pretrial notions that this is not going to be a
short heari ng.

On the contrary, our evidence over the next several
days will be that these defendants are and have been in
violation of federal law limting the disposal of waste. CQur
evidence will show that these defendants are and have been in
violation of black letter klahoma statutes providing that
| and- applied poultry waste shall not enter the waters of the
state. Qur evidence will show that these defendants are and
have been in violation of black letter federal and Okl ahoma | aw
prohi biting pollution and contam nation of ground and surface
waters. Qur evidence will show that these defendants are and

have been in violation of regulations requiring that surface
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application of poultry waste be l[imted to the needs of the
crops. Most inportantly for the purpose of this hearing, our
evidence will show that these persistent and pervasive
violations of state and federal |aw have infested the rivers
and springs and wells of the Illinois R ver Watershed with
bi ol ogi ¢ pat hogens that have created an inmm nent and
substantial threat to human health

Three years ago, Your Honor, the State of Cklahoma
filed suit against these defendants alleging environnental
damage to the Illinois River watershed due to the excessive
surface application of poultry waste. This waste, consisting
of fecal matter, bedding and water, contains, anong ot her
t hi ngs, nitrogen and phosphorus and is an effective fertilizer
when properly used. W alleged then and still maintain that
the litter is being applied well in excess of the agronomc
needs of crops and that the resulting runoff fromfields has
damaged the waters of the basin, including Lake Tenkill er.

Trial of the case-in-chief is schedul ed next year.
However, in the course of preparation for that trial, we began
to devel op data concerning the effects of this dunping on human
health. W feel that data is conpelling and because of the
human health inplications, it could not wait until next year.
We, therefore, are seeking this injunction. The |egal
framework for this hearing is not conplicated. It includes the

el enents for the issuance of a prelimnary injunction, the
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RECRCSS- EXAM NATI ON

BY MR. GEORGE
Q Dr. Engel, have you ever spoken with anyone at George's as
to why they m ght be noving poultry litter to the Delta?
A | have not.
Q Were you just specul ati ng about why, one possible reason
as to why that m ght be occurring?
A Well, certainly the literature would all seemto indicate
that, you know, you |ose the econom c value after you transport
this nore than a few tens of mles, including the Rausser-Di cks
materials that you provided.
Q You have no idea why they transferred it to the Delta, do
you?
A Vell, nost likely it's either because --
Q Sir, do you know why they transferred it to the Delta?
A | don't know exactly why George's does that.

MR, CEORGE: kay, thank you.

THE COURT: You may step down. The plaintiff may cal
its next wtness.

MR. NANCE: Your Honor, State would call Dr. Gordon
Johnson.

GORDON VERNON JOHNSON

Called as a witness on behalf of the plaintiffs, being first
duly sworn, testified as follows:

THE COURT: State your full nanme for the record,
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1 concl usi ons.
2 A Ckay.
3 Q The | ast sentence. These scientists, Dr. Sharpley
4 concluded -- it starts with applications. "Application of
5 l[itter based on the P index allows nore managenent options --"
6 A Just a mnute now, where are you at?
7 Q You can see it on the screen, she's blown it up for you.
8 A | was trying to find it here.
9 Q Do you see where it is on the screen, Dr. Johnson?
10 A Yeah, | see it.

11 Q Dr. Sharpley and others say, "Application of litter based
12 on the phosphorus index all ows nore managenent options than

13 applications based on a soil test P threshold. These studies
14 have provi ded evidence that the phosphorus index provides a

15 better assessnent of phosphorus runoff than Mehlich 111 soi

16 test P, especially when litter P is added. That's what it

17 says, doesn't it?

18 A Yes, and | agree whol eheartedly.

19 Q Al right, thank you. Now, in fact, Dr. Johnson, you

20 don't even believe poultry litter is a fertilizer. 1Isn't that

21 what | heard you say?

22 A | said it's not a very good fertilizer, yes.
23 Q Not a very good fertilizer?

24 A No.

25 Q But it is a fertilizer?
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1 A Well, it's a source of nutrients.
2 Q Yes or no, it is a fertilizer?
3 A And you could call it a fertilizer. 1t is not registered
4 as a fertilizer.
5 Q And part of your affidavit, part of what M. Nance asked
6 you, you have the opinion that it doesn't qualify as a soil

7 amendnent ?

8 A That's true.

9 Q Let's look at Exhibit 18. This is OSU Production

10 Technol ogy Publication PT 98.7. Do you see that?

11 A |"m | ooking for it.

12 Q It's on the screen, but I'll be glad to help you find it.
13 Wio wote this?

14 A. Yes.

15 Q Who wote this?

16 A Dr. Hailin Zhang.

17 Q Who is he?

18 A He's the current extension soil nutrient managenent state

19 specialist for soil nutrients.

20 Q He is the nutrient managenent specialist for the State of
21 &I ahoma?

22 A That he is.

23 Q Wul d you read aloud the first paragraph?

24 A "Most peopl e recogni ze the value of animal waste as a

25 pl ant nutrient source or soil anendnment but the potential of
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1 Ar kansas?

2 MR. RYAN. |'mnot sure, Your Honor.

3 MR. GEORGE: Little Rock, Your Honor

4 THE COURT: Does he not face the sane concerns?

5 MR, CGEORGE: | expect he's driving as opposed to

6 flying would be the distinction.

7 THE COURT: |Is he here in the courtroonf?

8 MR. GEORGE: He is. Your Honor.

9 THE COURT: Doctor, | take it you're driving? You
10 say, he is?
11 MR, CGEORGE: It's Randy Young, actually the executive

12 director of the Arkansas Nati onal Resources Conm SsSi on.

13 THE COURT: Yes, sir. Are you driving, sir?

14 MR. YOUNG Yes, sir.

15 THE COURT: Doctor, you are flying?

16 DR. DUPONT: Flying.

17 THE COURT: What tinme is your flight, sir?

18 DR. DUPONT: [It's not until tonorrow

19 THE COURT: Al right. Well, then let's take our

20 other witness first as set forth in the previous schedul e.

21 MR. CGEORGE: Thank you, Your Honor.

22 THE COURT: Yes, sir.

23 MR. GEORGE: Defendants call Randy Young.
24 JESSE RANDALL YOUNG

25 Called as a witness on behalf of the defendants, being first
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duly sworn, testified as follows:

THE COURT: State your full nanme for the record,
pl ease.

THE W TNESS: Jesse Randall Young.

THE COURT: Thank you. You may inquire.

DI RECT EXAM NATI ON

BY MR. GEORGE

Q M. Young, can you state your current place of enploynent?
A " mthe executive director of the Arkansas Nat ural

Resour ces Conmm ssi on.

Q And how | ong have you been the executive director of the
Arkansas Natural Resources Conm ssion, sir?

A Since May of 1985

Q kay. D d you work wwth the Departnent of Natural
Resources or perhaps its predecessor prior to then?

A Yes.

Q I n what capacity?

A | started in 1971 as an entry | evel engineer and becane
the deputy director and chief engineer, | think, in 1976.

Q M. Young, do you hold an engi neering degree and
certification?

A Yes.

Q What particul ar area of engi neering?

A | have a bachel or of science in agricultural engineering

and a master of science in environnmental engineering.
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1 | could give you sone specific nunbers for '06 and '07. And in
2 those two years, | believe we have -- our conservation district
3 enpl oyees have -- the nunber escapes ne nonentarily. [1'll see
4 if I can recall what it is but I think it's 1,995 were witten
5 in those two years.
6 Q M. Young, is there an inspection process by Arkansas
7 Nat ural Resources Conm ssion to determ ne conpliance wth

8 pl ans?

9 A We actual ly have an agreenent with our -- between ny

10 agency and our DEQ to provide inspection, not only of these dry
11 l[itter permt facilities but also the CAFO facilities. And our
12 conservation district technicians, in the agreenent that ny

13 agency has with them we require themto do an inspection on

14 five percent of those permtted facilities annually. M

15 enpl oyees at DNR do sone joint inspections with those

16 technicians so that we're satisfied that the inspections are

17 actual Iy being done properly.

18 Q M. Young, if an inspection discovers or reveals a

19 violation of the law, what's the process for correcting that

20 under the Arkansas regul atory progranf

21 A Qur first objective is to get conpliance with our Arkansas
22 laws. And we have instructed our conservation districts and
23 their technicians to use that as a priority, provide whatever
24 technical assistance is available to try to get conpliance.

25 And if we sinply can't get conpliance in that manner, we have,
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| think, appropriate authority to assess penalties. If we
think it's a direct violation of our state water quality
standards, the agreenent we have with DEQ we refer that matter
to themto take enforcenent action on.

Q M. Young, based upon the inspections that have been
performed and your own personal know edge as well as
conversations with your staff nenbers, are you aware of any

i ndi cation of wi despread non-conpliance in the State of
Arkansas with your regul atory progranf?

A No. We've probably had nore problemw th conpliance with
the registration part of it. | think we sent out sonething
like a hundred certified letters |last year to people who had
previously registered, but did not last year. And | think we
got 90 percent of those conplied just based on that. And we
had to resort to getting a local sheriff's deputy to actually
serve the papers on the other 10 or 11. | think we ended up
issuing -- entering into consent agreenents with ten of those
and they were assessed a first tier penalty.

Q What you are describing, as | understand it, is

regi stration issues; correct?

A Yes.

Q What about with respect to | and application practices?
Are you aware of any evidence of w despread violation of the
Arkansas |l aws regarding litter application rates under the

regul atory progranf
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1 A No, our experience has been we' ve received several phone
calls, primarily with concern about dust and odor issues. And
when we made the callers aware that under the |aw and our
regul ations, they have to identify thenselves and file a

notarized conplaint, that has a chilling effect on the average

(2NN ¢ 2 IR N ¢S B\

citizen, | guess, because nost of those who called in with that
7 type of conplaint didn't follow up. So the conplaint didn't

8 rise to neet the standard for us to investigate it.

9 Q M. --

10 A W' ve since --

11 Q "' msorry?

12 A We didn't log those calls. W've since started | ogging

13 those. But we did have, | think, four conplaints from
14 i ndi vidual s who identified thenselves and submtted a notarized
15 letter that we followed up on. Two of those were conpl aints of

16 overapplication of chicken litter. And one of them was

17 application without a plan. And the fourth one was a suspected
18 water quality violation

19 Q M. Young, in each of those four instances, did the agency
20 take action to investigate the conplaint and, if appropriate,
21 to pursue renedi es?

22 A Yes. They were all investigated by the conservation

23 district technicians as well as by ny staff. Three of the four
24 were issued warning letters, which is what's called for under

25 our regulations for a first violation. Plus we scheduled a
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1 M. Robinson to take?
2 MR. GEORGE: | think M. Robinson, 30 m nutes.
3 THE COURT: Al right. Well, let's see how quickly we
4 can get the first witness up and down.
5 MR. BULLOCK: If they need to change the order for
6 Dr. DuPont, | nean, if that's a request, | said | would agree

7 toit if that was their request, if they need an accommodati on

8 t here, Judge.

9 MR. GEORGE: W call Patrick Pilkington. And just so
10 the Court and counsel know, our plan would be to call Patrick
11 Pi | ki ngton and then M. Robinson after that.

12 THE COURT: Thank you.

13 MR. GEORGE: Then hopefully if things go well, get
14 Dr. DuPont up and down. If not, do himfirst thing in the
15 nor ni ng.

16 THE COURT: Yes, sir.

17 PATRI CK MARTI N PI LKI NGTON

18 Called as a witness on behalf of the defendants, being first
19 duly sworn, testified as follows:
20 THE COURT: State your full name for the record,

21 pl ease.

22 THE WTNESS: Patrick Martin Pilkington.
23 THE COURT: M. Ceorge.
24 MR. CGEORGE: Thank you, Your Honor.

25 DI RECT EXAM NATI ON
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1 contracts will be either three or seven years in duration, the

2 only exception being if a grower has asked for sone reason to
3 have a | esser duration contract.

4 Q Dr. Pilkington, is there a conpetitive market for the

5 services of contract growers or do they always stay with the
6 first integrator they contracted with?

7 A There is a conpetitive market. They routinely swtch.

8 Q Are you aware of instances in northeast Cklahoma and

9 nort hwest Arkansas of contract growers switching from one

10 conpany to anot her?

11 A Yes.

12 Q Sir, do contract growers actually purchase birds from
13 Tyson and then sell them back at the end of the flock?

14 A No, we retain ownership at all tines.

15 Q Who owns the land or the real property where poultry

16 houses used by contract growers to raise poultry are | ocated?
17 A The contract grower.

18 Q Does Tyson pay for or finance the construction of poultry
19 houses used by contract growers?

20 A No, the growers secure their own financing.

21 Q Are you aware that sone contract growers in northeast

22 &l ahoma and nort hwest Arkansas al so have litter storage

23 facilities on their properties?

24 A Yes.

25 Q And who pays for the construction of those litter storage
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1 facilities?

A The grower.

Q Who pays for the mai ntenance of poultry houses | ocated on
contract growers' properties?

A The contract grower.

(2NN ¢ 2 IR N ¢S B\

Q Who pays the utilities such as water, sewer, gas, electric
7 required to operate poultry houses on contract grower

8 properties?

9 A The contract grower.

10 Q O her than the actual physical barn or poultry house, is
11 there any other equipnent that a contract grower needs to raise
12 poul try?

13 A Well, they have to outfit that barn, so they'll have

14 wat erers, feeders, fans, hoppers and the |like so, yes.

15 Q And as between the integrator such as Tyson and the

16 contract grower, who buys that equi pnent?

17 A The contract grower.

18 Q Who supplies the | abor needed to operate a poultry farnf
19 A The grower does.

20 Q Are you aware, sir, of instances in which contract growers
21 actually hire third parties to provide | abor?

22 A | would say that's actually very comon.

23 Q When that occurs, who pays that person's wages, is it the
24 contract grower or the integrator?

25 A The contract grower does.
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1 Q Sir, where do contract growers get the feed that is given
to the birds?

A Tyson delivers that to the farm

Q Why doesn't Tyson | et contract growers sel ect and purchase

their own feed from what ever source?

(2NN ¢ 2 IR N ¢S B\

A Well, | don't think we've ever been asked to do that. |

7 really don't think a grower would want that. Qutside of that,
8 | guess there are a couple of reasons. One, there are sone

9 regul ati ons around, mainly through packers and stockyards, that
10 growers that ultimately settle in a conpetitive fashion, which
11 these typically do, have to be treated simlarly. So we have
12 to ensure that the feed that is going to those farns is

13 consistent, say, fromgrower Ato grower B, so that's certainly
14 one reason. Also there's sone reqgul ati ons around FDA and/ or

15 USDA that stipulate that certain things that go in the feed are
16 known and controlled and so that's why we provide that feed.

17 Q Dr. Pilkington, the Judge has heard about sonething

18 referred to as bedding that's used in poultry houses. Are you
19 famliar with that ternf

20 A Yes.

21 Q And what is beddi ng?

22 A Normally -- in this area nost of the tinme that will either
23 be wood shavings or very conmmonly rice hulls. And it's put

24 down before birds are delivered to a farmas the surface that

25 they' Il be wal king on and beddi ng down i n.
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1 Q Does Tyson provide contract growers w th beddi ng or

2 purchase it on their behal f?

3 A No, they secure that.

4 Q Dr. Pilkington, there's been sone testinony in this case
5 about a group of individuals referred to as either fieldnen or
6 service techs. Are you famliar with those positions?

7 A Yes, | am

8 Q What role, if any, do service techs or fieldnen play in

9 the process of raising poultry on contract growers' farns?

10 A Well, they really don't raise poultry on the farns. Wat
11 they do comonly is -- let's say on average they'll be at a

12 farmonce a week. Wile they're there, they' re checking on the
13 wel fare of the birds, they're making sure that there is, in

14 fact, feed, sufficient feed to nake it until the next delivery
15 i's supposed to cone and generally | ooking at the conditions of
16 managenent on the farm And if a grower happens to be there,
17 of fering any advice or any answers to questions they nmay have.
18 Q You use the termadvice, give ne sone exanples of the type
19 of advice that m ght be given by a service tech or fieldman to
20 a contract grower.
21 A One mght be -- it's fairly sinplistic, but the height of
22 the feeders or the waterers, maybe sone advice on how nuch
23 ventilation to either increase or decrease, when birds should
24 be turned out into the full house because they start in just

25 hal f the house. There's usually a curtain dropped hal fway, so
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at what age they m ght be released. | guess those are sone
good exanpl es.

Q Dr. Pilkington, do you have an understandi ng of what
contract growers generally do with litter cleaned out of their
houses i n northeast Olahoma and northwest Arkansas?

A Yes.

Q And what is your understanding of what occurs?

A In general, they either use it as fertilizer or sell it to
anot her party.

Q Dr. Pilkington, if a contract grower also raises cattle or
has hay pastures where they are producing the hay in addition
to raising poultry, do the conpanies or their service techs
gi ve advi ce or suggestions to contract growers about those
operations, cattle operations in particul ar?

A No, our service techs, | nean, that's really not -- we're
not in the business to raise hay or raise cows so, no.

Q Dr. Pilkington, does Tyson spread or land apply litter in
the Illinois R ver \Watershed?

A No.

Q How many litter spreading trucks does Tyson Foods own?

A None.

Q Do the conpanies or service techs nonitor or give advice
on the land application of poultry litter?

A No, the -- our contract stipulates that the regul ations

will be followed, but outside of that, there is not advice
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1 gi ven, no.

2 Q Does Tyson audit contract growers for conpliance with the
3 | aws?

4 A No, there is no audit.

5 Q Ckay. Wy not?

6 A VWl l, again, our contract really lays out what our

7 expectations are or actually the expectations of both parties

8 in that contract when it cones to regulations around -- well,

9 around, in this case specifically poultry litter. Wat we are
10 there to do is to see over the efficient growmh of the birds
11 And as long as they're following the terns of the contract,

12 that's not why we're there.

13 Q Does Tyson nmandate or require poultry farmers to cl ean out
14 l[itter on a regular schedul e?

15 A No, they typically will clean out when they have a need.
16 And often that will correlate or correspond, excuse ne, to when
17 they want to fertilize certain fields.

18 Q When a contract grower has had his house cl eaned out and
19 he decides to sell his poultry litter to a third party, does
20 Tyson Foods receive any of the proceeds of that sale?

21 A No.

22 Q Does Tyson tell poultry growers in the watershed where to
23 | and apply poultry litter?

24 A No.

25 Q Does Tyson tell contract growers or third parties in the
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1 wat er shed when to spread poultry litter?
2 MR. GARREN. Judge, |'ve been fairly lenient, but
3 these are very leading questions. | think they can be asked as
4 to when or where.
5 THE COURT: Wth regard to that |ast question, | don't
6 believe it's leading. Overruled. Go ahead.
7 MR. GEORGE: Thank you, Your Honor.
8 (By M. George) Do you recall the question,

10

Q

9 Dr. Pil ki ngton?
A No, | don't.
Q

11 Does Tyson tell poultry growers or third parties in the
12 wat er shed when to spread poultry litter?

13 A No.

14 Q Does Tyson Foods receive notification of the |ocations and
15 anounts where poultry litter by contract growers or third

16 parties may be applied?

17 A No.

18 Q Dr. Pilkington, have you or your famly spent nuch tinme in
19 the Illinois R ver Watershed?

20 A We've spent sone tine. |[|'ve fished the Illinois R ver

21 before. In ternms of ny famly, | have -- part of ny children,

22 nmy ol der nine-year-old twins were at New Life Ranch | ast year.
23 They're signed up to go again this year. So, yes, we've spent
24 time init.

25 Q You nentioned that you fished, did you say the Illinois
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1 THE COURT: Al right. Exhibits 354, 55, 56, 57, 58,
60 and 363, any objection?

MR. CGEORGE: No objection, Your Honor.

THE COURT: Those exhibits are adm tted.

RANDALL VARI GHT ROBI NSON

(2NN ¢ 2 IR N ¢S B\

Called as a witness on behalf of the defendants, being first

7 duly sworn, testified as foll ows:

8 THE COURT: State your full name for the record,

9 pl ease.
10 MR. RYAN. M. Robinson, the Judge is talking to you.
11 THE COURT: |I'msorry. State your full nane for the

12 record, please.

13 THE WTNESS: Randall Wi ght Robinson.
14 THE COURT: Thank you.

15 MR. RYAN. Thank you, Your Honor.

16 THE COURT: M. Ryan.

17 DI RECT EXAM NATI ON

18 BY MR. RYAN:

19 Q M . Robi nson, where do you live?

20 A Fayetteville, Arkansas.

21 Q About how far out of Fayetteville do you live?
22 A About 15 m |l e.

23 Q How cl ose are you to the Ckl ahoma |ine?

24 A Probably five or six mles.

25 Q Are you a famly man?
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1 A Ch, al nbst 50 years.

2 Q Tell H s Honor what you do for a |iving.

3 A Rai se chi ckens and cows.

4 Q Could you go into a little nore detail about what you do?
5 (kay. How many chi ckens do you grow at one tine?

6 A 120, 000.

7 Q Al right. Do you have houses, what are called poultry
8 houses?

9 A. Yes.

10 Q How many of those do you have?

11 A Si X.

12 Q Do you have | and?

13 A Yes.

14 Q How nmuch | and do you have?

15 A | ve got about 200 acres of ny own and | rent about 200

16 acres.

17 Q Al t oget her do you grow on 400 acres?

18 A Yes.

19 Q What do you grow?

20 A Hay and pasture.

21 Q How many head of cattle do you run?

22 A, Around 200 cows.

23 Q Is it a cowcalf operation?

24 A Yes.

25 Q About how many cows do you sell every year?
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A
Q

operation and your ranching operation, do they go together?

A
Q
A
Q
A

nore cattle.

Q Al right. |If the cost of poultry operations increases
for sonme reason, how does that inpact you?

A You nean the cost of ny producing poultry?

Q Yes.

A Well, | just make | ess noney.

Q Now, do you have a contract with Tyson?

A Yes.

Q How | ong have you been a contract grower for Tyson?

A Ten or el even years.

Q There was sone testinony fromthe prior wtness about a
standard formcontract. Wre you able to hear that from where
you were”?

A Yes.

Q In your own terns, is your contract you signed with Tyson

a standard form contract?

A

150 to 180.

| s your operation, your chicken operation and your farm ng

Yeah.

And if so, how do they work together?

Well, we use the chicken litter for fertilizer.
Go ahead. Then that fertilizes what?

Fertilizes the pasture and the hay ground and we can run

Just a standard contract.
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1 THE COURT: Al right. Exhibits 354, 55, 56, 57, 58,
60 and 363, any objection?

MR. CGEORGE: No objection, Your Honor.

THE COURT: Those exhibits are adm tted.

RANDALL VARI GHT ROBI NSON

(2NN ¢ 2 IR N ¢S B\

Called as a witness on behalf of the defendants, being first

7 duly sworn, testified as foll ows:

8 THE COURT: State your full name for the record,

9 pl ease.
10 MR. RYAN. M. Robinson, the Judge is talking to you.
11 THE COURT: |I'msorry. State your full nane for the

12 record, please.

13 THE WTNESS: Randall Wi ght Robinson.
14 THE COURT: Thank you.

15 MR. RYAN. Thank you, Your Honor.

16 THE COURT: M. Ryan.

17 DI RECT EXAM NATI ON

18 BY MR. RYAN:

19 Q M . Robi nson, where do you live?

20 A Fayetteville, Arkansas.

21 Q About how far out of Fayetteville do you live?
22 A About 15 m |l e.

23 Q How cl ose are you to the Ckl ahoma |ine?

24 A Probably five or six mles.

25 Q Are you a famly man?
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A Ch, supposedly weekly, but that's not -- it's not really a
set deal. Sonetines they won't be out there for two or three

weeks.

Q When they cone out there, do you always talk to them when
t hey cone?

A Vell, if we're there, but not always, no.

Q When you are there and the man from Tyson cones out, what
do you tal k about in general ?

A Ch, he'll look in on -- open the door of the chicken
houses and | ook at the nortality chart. And then we'll usually
tal k about cows or grandkids or sonmething like that.

Q How nuch tinme do you spend with the fieldman tal king about
t he chi ckens when he cones out on average?

A Fifteen to 30 m nutes.

Q What kind of things other than the fact that some birds
have died, | guess that's what you neant by nortality rate?

A Yeah, | mean, that's normal. You' ve got nortality.

Q Right. Oher than tal king about the nortality rate, what
el se, what other kinds of things do you talk to himabout?

A Oh, we mght ask himto |l ook in and see how t hey | ook.
And ot her than that, you know, he'll stick his head in there
and say they look all right.

Q Now, do you have sonebody that hel ps out on your farnf

A Yes.

Q Did you hire this person?
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Yes.

No.
| mean excl udi ng your w fe?

Vel |, she does.

o A W N
o > O » O »F

7 woman, whoever it is, this worker, who tells themwhat to do

8 every day?

9 A Me or ny wfe.

10 Q Does Tyson ever give himinstructions, himor her

11 i nstructions?
12 A Not that | know of.
13 Q Have you ever seen or observed that?

14 A No.

15 Q Now, let's talk about poultry litter. Wre you in the

16 back of the courtroomwhen Dr. Lawence testified this norning?

17 A. Yes.

18 Q | hope what |I'mstating this correct, but | believe that

19 he said that he's famliar with the fact that litter

20 an inch or so deep on the ground. From what you know and, of

21 course, you've lived here nost of your life, is that an

22 accurate statenent?

23 A No.

24 MR. HAMMONS: (bjection, Your Honor. [|I'msorry, M.

25 Ryan, but | believe that's a m scharacterization of Dr.

Has anybody but you got the ability to fire thenf

Al right. Fromthe standpoint of who gives this man or

is applied
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1 Lawr ence's testinony.

2 THE COURT: Overrul ed.

3 Q (By M. Ryan) Tell us the thickness which poultry litter
4 is after it's been applied on the ground.

5 A Oh, it will be -- it wll just be a skiff -- | nean, the
6 ground won't be covered with it. It will just be a skiff of
7 it.

A skiff is like a what?
Li ke a real |ight snow
11 Yes.

12

Q
A

10 Q Fair enough. |Is that how you apply it on your property?
A
Q Have you ever seen anybody apply it anywhere near an inch
th

13 I ck?

14 A No.

15 Q | think maybe you' ve already answered this question, but
16 the chicken litter that is produced in your poultry houses, do
17 you sell any of it?

18 | sell alittle bit, but I use nost of it nyself.
19 About how nuch of it do you sell?
20 Ch, maybe 20 or 30 | oads a year maybe, not very much.
22 Oh, yeah.

23

A
Q
A
21 Q |s there a market for poultry litter?
A
Q How nuch does it sell for?

A

24 | can sell it in ny houses without me cleaning it for

25 anywhere from5 to $10 a ton. | can clean it nyself and haul
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1 it and spread it and get about $100 a truck load for it.

2 Q Who makes the decision with respect to when you apply the
3 chicken litter in your farm ng operation?

4 A | do.

5 Q And who nakes the decision as to howit's applied?

6 A | do.

7 Q In terns of how nmuch, who has the say-so on that?

8 A The Natural Resources Commi ssion in Arkansas.

9 Q We'll talk about that in a nonent. Wo nakes the decision

10 whet her you sell it or whether you apply it to your |and?

11 A | do.

12 Q Is the topic of poultry litter, the how, when, where and
13 what not, ever discussed between you and the Tyson fiel dman?

14 A No.

15 Q Let's tal k about these Arkansas regul ations. The Court

16 has heard a little bit about it, but do you recall when the

17 State of Arkansas passed sone | egislation regarding application
18 of poultry litter?

19 Do I recall when?
20 Yeah, when they did that about?
21 Five or six years ago, sonething |like that.

23

A
Q
A

22 Q And what is your understanding of what it requires of you?
A Well, I'msupposed to follow their recommendati ons on what
th

24 ey say | can put.

25 Q So let's take the last tine before you applied poultry
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1 Q Do you own the litter, the poultry litter?
2 A Wl l, vyes.
3 Q Is that inportant to your operations?
4 A Yes.
5 Q Has it al ways been that way?
6 A Yes.
7 Q Now, you said you could tell -- and | want to make sure |

8 understood this. You said you could tell by the way in which

9 you applied the poultry litter whether it was working,

10 it was working as a fertilizer. And I'd just like to

11 under stand better how you know it's working. You say you see

12 it can grow better, but why don't you apply it everywhere to

13 where it grows evenly everywhere?

14 A Well, it just, it don't spread perfectly evenly.

15 behi nd your spreader, it will be alittle bit heavier than it

16 will out to the sides. And right where your spreader runs, the
17 grass wll be alittle bit heavier.
18 Q | s a spreader a vehicle that you pull behind your truck?

19 A No, | have spreader beds on trucks.

20 Q Al right. And do you make circular -- when you are going

21 around the field, do you nake circul ar passes?

22 A. Yes.

23 Q So are there corners that the spreader won't put down

24 poultry litter?

25 A. Yes.

whet her

Ri ght
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1 MR. RYAN. That's all | have, Your Honor. Thank you.
THE COURT: Cross-exam nati on.

CROSS- EXAM NATI ON

BY MR. HAMMONS:

Q May it please the Court. Good afternoon, M. Robinson.

(2NN ¢ 2 IR N ¢S B\

Trevor Hammons for the State of Okl ahoma. You said you have

7 six poultry houses; is that correct?

8 A Yes.

9 Q You do own the houses?

10 A Yes.

11 Q Are they currently paid for or do you still owe on then?
12 A | still owe on it.

13 Q Ckay. How many birds per house do you have?

14 A.  Around 20, 000.

15 Q How many fl ocks per year do you have?

16 A Five and a hal f.

17 Q Five and a half. WII| you have a flock in each house or

18 does it rotate or does it just depend?

19 A You nean are they all the sane age, do they go in and out
20 t he sane?

21 Q Yes, sir.

22 A They all go in and out at the sane tine.

23 Q So you're going to have 120,000 chicks of the sane age at
24 one tinme?

25 A. Yes.




Case 4:05-cv-00329-GKF-PJC  Document 2033-7 Filed in USDC ND/OK on 05/11/2009 Page 38 of 78

(2NN ¢ 2 IR N ¢S B\

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

1390

Q Have you attended any ot her educational or informationa
type courses regarding poultry litter application?

A Not that | renenber

Q Has Tyson given you any gui dance or instructions regarding
t he disposal of poultry litter?

A Not hi ng except that | just have to follow the | ocal and
state | aws.

Q Does Tyson ever tell you to clean out your houses?

They never have.

How of ten do you cl ean out your houses?

One to -- anywhere fromone to three years.

Do you cake out?

Yes.

o > O >» O

What does cake out nean, sir?
A Well, you take out the wet cake litter off the top, and it
| eaves the dry litter in the houses.

Q What do you do with that wet cake litter?

A | have a big barn | put it in and then eventually Il
spread it.
Q kay. So you clean out -- you don't clean out between

flocks; is that correct?

A Not a conplete clean out, no.

Q You will do a conplete clean out naybe once every three
years you sai d?

A Anywhere fromone to three years.
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1 Q After you take that -- you do a full clean out or the

2 caking out of the material of the poultry litter, is that

3 material still used in the process of grow ng chi ckens?

4 A | don't understand.

5 Q The stuff that you take out of the house of poultry

6 l[itter, do you need that material to raise chickens at the

7 poi nt that you take it out of the house?

8 A No.

9 Q You testified, sir, that you |l and apply; correct?

10 A Yes.

11 Q And you al so sell sonme; is that correct?

12 A Yeah, a little bit.

13 Q And you apply on your land; is that correct?

14 A Yes.

15 Q Do you ever give it away to any of your nei ghbors?

16 A No.

17 Q And you do have an ani mal waste managenent plan; is that
18 correct?

19 A Yes.

20 Q When did you first get an ani nal waste nmanagenent pl an,
21 sir?

22 A | think I got ny first one a little over five years ago.
23 Q Ckay. And do you take a soil test, is that -- let ne
24 strike that. Does that ani nal waste nmanagenent plan require
25 you to take a soil test?
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your field?
A Al that | can legally apply to, yes
Q What is legally apply to?
A Vell, you' ve got a buffer zone. You've got to stay away

fromproperty lines and creeks. And if it's too steep, you're
not supposed to spread on it.

Q Ckay. Wiy do you sell it?

A Well, | usually sell it to a friend or sonmething and |
just sell it to be a friend usually.

Q s it because you can't use it on your property?

A No.

Q And you testified you may give it to a friend. Have you

heard of BMPs?

A Yes.

Q Do you sell it to then®

A | never have.

Q Do you know where the litter goes that you do sell?
A Yes.

Q Where does it go, sir?

A Wll, it wll go on another farm because | spread it.
mean, | sell it and spread it both.

Q So you actually wll sell it to sonmebody and go to
their -- do you haul it yourself to that other farn?

A Yes.

Q And then you spread it on sonebody else's field; is that
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1 correct?
2 A Yes.
3 Q Do you see -- before you spread it, do you look at their
4 soil test or their aninmal waste managenent plan?
5 A Yes.
6 Q And you apply it consistent with that ani mal waste
7 managenent plan?
8 A Yes.
9 Q kay. Does it stay -- how far do you go?
10 A What do you nean?
11 Q Vell, if you're going to sell it, do you go to eastern

12 Arkansas?

13 A Oh, no. It wll be close, within five mles.

14 Q Do you ever go into Cklahoma to apply it?

15 A No.

16 Q It's always in Arkansas. M. Ryan talked a little bit
17 about this chart that he drew up here. How nmuch conmerci al
18 fertilizer have you bought in the last five years?

19 A None.

20 Q How nmuch have you bought in the |last ten years?

21 A None.

22 Q kay. How do you know how much commercial fertilizer
23 costs?

24 A Well, fromthings |'ve read and things |'ve heard.

25 Q But you don't know what it's selling for at the | ocal
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1 IMR. LENNI NGTON:  No, it was sonething | cane across in
2 my preparation for Dr. Jaffe.
3 THE COURT: Al right. Well, it's really not part of
4 this stipulation. 1 don't believe he had ever seen it;
5 correct? It wasn't part of his considered materials?
6 MR. MCDANI EL: That's ny under st andi ng.
7 THE COURT: No, we'll decline to admt 480. 1I1t's new

8 material, not subject to the stipulation. M. MDaniel.
9 MR. MCDANI EL: Your Honor, with the consent of
10 plaintiffs' counsel, we juggled our schedule a little bit to
11 try to satisfy sone travel plans. So wth no objection from

12 the Court, we would Iike to go with Dr. Coale, then Dr. Myoda.

13 THE COURT: Very well.

14 MR. MCDANI EL: May we proceed?

15 THE COURT: You may.

16 MR. MCDANI EL: Defendants call Dr. Frank Coal e.
17 FRANK J. COALE

18 Called as a witness on behalf of the defendants, being first
19 duly sworn, testified as follows:
20 THE COURT: Would you state your full nanme for the

21 record, please.

22 THE WTNESS: M nane is Frank J. Coal e.
23 THE COURT: Thank you. M. MDaniel, you may inquire.
24 MR. MCDANI EL: Thank you, Your Honor. And just as |

25 did with Dr. Jaffe, I'd like to address the exhibits we'll use




Case 4:05-cv-00329-GKF-PJC  Document 2033-7 Filed in USDC ND/OK on 05/11/2009 Page 46 of 78

1764

1 commonly referred to as poultry litter?

A Yes.

Q To what extent has your research and study dealt with the
managenent of poultry litter?

A | work with it quite a bit.

(2NN ¢ 2 IR N ¢S B\

Q The area where you conducted nost of your research, is
7 that known as the Del narva area?
8 A |'ve done a ot of work on the Del marva Peninsula which is

9 the coastal plain of Maryland, Virginia and Del awnare.

10 Q Is there significant poultry production in that region?
11 A Yes, very large poultry production area.
12 Q In that area is poultry litter used for fertilization of

13 Crops or pasture?

14 A Yes, it is.

15 Q Dr. Coale, does -- in your opinion, does poultry litter
16 have beneficial uses in agriculture?

17 A Yes, it does.

18 Q Do we have a denonstrative exhibit to illustrate that

19 point? Show D 80, please. Tell us what Denonstrative 80 is,
20 Dr. Coal e.

21 A This denonstrative on the screen is a list of the nutrient
22 and soil amendi ng properties of poultry litter.

23 Q Now, the Court has heard nmultiple tinmes discussions about
24 the macronutrients in poultry litter, so | don't think we need

25 to cover that again. Can you please explain briefly these
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1 secondary nutrients, the mcronutrients that are |isted here?
A Ckay. The secondary nutrients are cal cium nmagnesi um
sulfur. They are nutrients that are essential for plants to
have access to, enable for themto grow and be productive. But

they're not utilized or needed in as large of quantity as the

(2NN ¢ 2 IR N ¢S B\

macronutrients, that being nitrogen, phosphorus and potassium
7 but nonet hel ess they are essential.

8 Q Does that apply to the mcronutrients?

9 A Exactly. Mcronutrients is the sane story. They're

10 categorized in these broad categories sinply by how large a

11 guantity they are needed by the plant. So these are essenti al
12 nutrients, just needed in smaller quantities.

13 Q Wul d you briefly identify for the record the

14 mcronutrients in poultry litter?

15 A | ron, boron, magnesium zinc, copper, nolybdenum chlorine

16 and sodi um

17 Q You sai d nagnesi um
18 A Manganese. Excuse nme, | msspoke if | said that.
19 Q Thank you. You have a columm over here that says soil

20 anendi ng properties. Dr. Coale, does poultry litter qualify as
21 a soil amendnent or soil conditioner?

22 A Yes, it does.

23 Q And woul d you identify for the Court what are the

24 properties comonly associated with poultry litter that can

25 anend or condition soil?
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1 A Vell, if we worked on that list, increasing soil pH which
is the sanme as neutralizing soil acidity. That's the sane
process you'd achieve by adding agricultural linmestone to a
soil, neutralizing soil acidity. Adding organic matter to the

soil and inprove soil tilth which is the workability or the

(2NN ¢ 2 IR N ¢S B\

structure, if you will, of the soil. As you increase organic
7 matter, you inprove the water retention capacity of the soi

8 and pronote mcrobial activity. It pronotes aggregation of

9 soil particles, that's sinply how the soil particles stick

10 together in larger units which is a positive characteristic.
11 That characteristic pronotes water infiltration. It pronotes
12 macrof auna, as it says on the list. Those are |ike earthworns
13 and other larger animals that live in the soil. And porosity
14 whi ch we spoke about earlier today, it helps inprove porosity
15 of the soil

16 Q All right. Dr. Coale, if forage on a pasture does not

17 need any of the fertilizer nutrients in litter that are

18 identified on the left-hand side of this exhibit, does --

19 excuse ne, can poultry litter use inprove the soil by virtue of
20 t hese conditioning properties listed on the right-hand side of
21 the exhibit?
22 A Yes, they can.
23 Q s it necessary for poultry litter to be tilled into the
24 soil in order for the soil to receive these beneficial changes

25 fromlitter?
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1 A No, it's not.
2 Q Dr. Coale, are you famliar with grazing and haying
3 pasture systens such as those that are present in the Illinois
4 Ri ver Watershed?
5 A Yes.
6 Q What are the primary crops in this type of systen?
7 A Ber nuda grass, tall fescue.
8 Q Is the land application of poultry litter beneficial to
9 t hese pasture systens?
10 A Yes, it is.
11 Q Why ?
12 A Vll, the primary benefit derived frompoultry litter
13 application and what benefits the farner in operating the
14 systemis the nitrogen supplying capacity of the poultry
15 litter. Supplying nitrogen to the crop, which is probably the

16 el ement in nost high demand by the crop, can be achieved from
17 poultry litter being applied to the pasture.

18 Q In his opening statenent, M. Ryan acknow edged that sone
19 of the poultry operators have had poultry litter applied to

20 their pastures that are in excess of 65 STP. Dr. Coale, even

21 if the soil is at 65 soil test phosphorus, can poultry litter
22 still provide a benefit to the soil and the forage?
23 A | assunme we're tal king about 65 STP as fromthe Okl ahoma

24 full testing | aboratory?

25 Q Yes, OSU standard 65 STP.
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1 A kay. | just want to make sure we've got the same nunber,
2 okay.
3 Q So even if the soil is at GSU 65 STP, can poultry litter
4 still provide a benefit to the soil and the forage?
5 A Yes, it can.
6 Q Is there a point at which the application of poultry
7 l[itter wll actually do harmto the soil or harmto the forage?
8 A Under application rates commonly used, not that |I'm aware
9 of .

10 Q Now, plaintiffs have offered the proposition in this

11 hearing that |and applying poultry litter on soils of 65 STP or
12 hi gher is not agricultural use, but is nmere waste disposal.

13 Dr. Coale, does 65 STP define the |ine between agricultural use
14 of poultry litter and waste di sposal ?

15 A | do not believe it does because it's only focusing on one
16 very small conponent, that would be the phosphorus conponent of
17 litter.

18 Q Has t he USDA Nat ural Resources Conservation Service

19 devel oped criteria for nutrient managenent ?

20 A Yes, they have.

21 Q | s that what we call the Code 5907?

22 A Yes.

23 Q Can you identify what the objectives are for the Code 5907
24 A The Code 590 is designed to provide gui dance for

25 application of nutrients to agricultural |and, to assure that
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1 A | do disagree with their conclusions --
M5. WARD: Thank you.

A For the reasons | outlined in ny declaration.
M5. WARD: Thank you.

THE COURT: Let's take a recess.

(2NN ¢ 2 IR N ¢S B\

MR. MCDAN EL: Your Honor, there will be no redirect.
7 THE COURT: Very well, you may be excused at this

8 point, sir. Thank you very nuch.

9 THE W TNESS: Thank you

10 (Recess.)

11 THE COURT: Be seated please. M. Elrod.

12 MR. ELRCD: Your Honor, we call M. John Littlefield

13 by deposition. H's testinony will be 18.36.599 seconds in

14 length. And M. Littlefield is in the courtroomtoday and |
15 understand he will be quote, cross-exam ned, end quote, |ive.
16 MR. BULLOCK: A brief cross-examnation |live, Your
17 Honor .

18 THE COURT: Very well, 18 point sonme seconds; right?
19 MR. BULLOCK: | think we can beat that record.

20 MR. ELRCD: It's 18.36.599 m nutes.

21 THE COURT: You nmay proceed.

22 MR. BULLOCK: | want to get ny five m nutes back.

23 (Excepts of the videotaped deposition of John

24 Littlefield were played as follows:)

25 DI RECT EXAM NATI ON
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1 Q "M. Littlefield, nmy nane is John Elrod and | represent

2 Si mons Foods in this matter, and I'mgoing to have a few

3 questions for you. W've not net before today, have we, sir?

4 A "No, sir.

5 Q "And would you tell ne what your nane and address is for

6 t he record?

7 A "John L. Littlefield, 38327 South 4370 Road, Adair,

8 &l ahoma 74330. "

9 ok ok x %

10 A "I was only there about a year when this job cane open in

11 1998 and | started with the Okl ahona Departnment of Agriculture

12 on a contract."

13 % x ok *
14 Q "For what counties are you responsi bl e?

15 A "Counti es?

16 Q "Yes, sir.

17 A "Mayes County, Rogers County, Craig County, Otawa County,

18 and Del aware County, nost of Delaware. There is a strip on the

19 north side of -- or the south side of 412 that | don't have in

20 Del aware County."

21 * * * * *

22 Q “In terns of coverage for the entire Illinois R ver

23 Wat er shed on the Okl ahoma side, that would be you and David

24 Berry?

25 A. "That's correct."
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2002

* * * * *

Q "What are your job duties?
A "Wll, I"'ma poultry inspector for those counties. |

don't know if | said Mayes County or not in that awhile ago."

ok ok x %
Q "How many growers are in the counties you work?
A “I -- 1 think | have about 210. 205, 210
Q "Of that nunber, how many have in place phosphorus based
ani ml waste plans?"

ok x x %
A "To the best of ny recollection, they all do. They either

have a plan or they have a letter fromthe NRCS office stating
that they will work themup a plan. So they do have sonething

current in their file."

* * * * *

Q "Do you get to know these people pretty well?

A "Yes, sir, | do.

Q "And for the nost part are they cooperative with you?

A "Yes, sir, they are.

Q "Court eous?

A "Yes, sir.

Q "Have you had any problens with any hostility at any tine
ever?

A "Starting out, you know, it was a change and farners are

pretty conservative and i ndependent people.
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1 Q "Yes, sir
2 ok ok x %
3 Q "Any bad actors out there?
4 A "You know, not many now, no. | can't -- | really don't
5 have one."
6 ok ok x %
7 Q "How many conmerci al applicators do you have operating in
8 your region?
9 A "I have 150, | inmagine. Conmercial?
10 Q "Yes, sir.
11 A "No, that's a total of private and conmerci al .
12 Commercial, probably 30. | don't know, approximately 20 or 30.
13 Q "Let nme ask you about those 20 or 30 and how t hey operate,
14 if you know Wuld it be nore true that those peopl e buy
15 litter and then resell litter and apply it as part of the

16 reselling process or do they sinply act as the m ddl enan and

17 transfer litter fromone place to another? That was a very bad

18 guestion but --

19 A. "No, | understand it. | think | understand it.

20 cases, | think, they buy the litter, get the litter fromthe
21 grower and they transport it, and sell it, and spread it.

22 Q "Ckay. So in npbst cases the comrercial applicators are

23 buying and selling litter, buying it and reselling it?
24 A "That's true, | think."

25 * * * * *

| N nost
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1 precise, but 1'd like to know whether it's 10 percent, or 50

2 percent or 90 percent.

3 A "I -- it's pretty high, 70 percent or so, probably.
4 Q "Ckay.

5 A "Maybe hi gher than that."

6 ok ok x %

7 Q "Do you think that based on your |ast nine years of

8 experience in the northeast lahoma, that nost of the growers

9 are taking a responsi bl e approach towards litter nanagenent?"

10 % %k *
11 A "Excuse me, ma'am | think -- | think so. | think nore
12 so now than they were early on, but yes, | think so.

13 Q "Do you know of any growers in your area who you believe

14 have a malicious intent to harmthe waters of the state of

15 &I ahoma?

16 A "No, sir, | do not."

17 % %k *

18 Q "And these are the acts under which you operate?

19 A "Yes, sir.

20 Q "Look at 10-9.3. It should be the third page. It is true
21 that under the act in the ODAFF regs that one cannot construct
22 a poultry house in klahonma without first seeking to have it
23 registered with the Departnent of Agricultural?

24 A "Yes, sir.

25 Q "So it would be true that if the Departnment of Agriculture
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1 in Gkl ahoma chose to -- chose that there were woul d be no new
2 house construction in Cklahoma it could do so?
3 A "I don't know.
4 Q "Has that issue ever been discussed between you and your
5 el ders at CDAFF?
6 A "No, sir.
7 Q "There's never been any di scussion that you've been
8 involved in to the effect that maybe we ought to just stop
9 issuing licenses for construction of new houses?
10 A "No, sir, | don't renenber hearing that."
11 % %k *
12 Q "Are you aware of any growers in your area of the state

13 who are discharging poultry wastes to the waters of the state

14 of Ckl ahoma?

15 A "I'"'mnot aware of any."
16 * * * * *
17 Q "So as far as the Cklahoma's laws that relate to

18 managenent of poultry litter, you re the man on the ground
19 that's enforcing those laws out in the watersheds; is that a

20 correct statenent?

21 A "I -- | think so."
22 * * * * *
23 Q "So | assune that you would agree that an ani mal waste

24 managenent plan is designed to protect the natural resources of

25 the state of Cklahoma; do you agree with that?
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1 A No, sir. | never hear anything.

2 MR. NANCE: Nothing further, Your Honor.

3 THE COURT: May this wi tness be excused?

4 MR. ELRCD: | have not hing.

5 MR. NANCE: Nothing fromus, sir.

6 THE COURT: Thank you. The defendants may call their
7 next w tness.

8 MR. MCDANI EL: Your Honor, if it please the Court, M.
9 Longwel |l and M. Mrkes will read into the record sone

10 deposition excerpts of sone growers that have been deposed in

11 the action. And that's a total of about 20, 25 m nutes?

12 M5. LONGWELL: It's closer to 30 but...
13 THE COURT: We will break it up.
14 M5. LONGWELL: Your Honor, M. Mrkes will be reading

15 the part, the answers that were given by the growers Joel Reed,
16 JimLance Pigeon, Steve Butler, Larry McGrry, WA. Saunders
17 and Juana Loftin.

18 Deposition of Joel Reed on June 11th, 2007.

19 Q "Let nme ask you this way then. D d you negotiate any of
20 the terns that are witten on your poultry grow ng operation
21 contract?

22 A " No.

23 Q "Was there ever a tine when you really didn't want to be
24 responsi ble for the waste generated by the birds?

25 "MR. H XON: Object to form
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1 A "Well, | call it chicken litter or fertilizer. And no,
2 |"ve al ways wanted it.
3 Q "Do each of the integrators own the birds that you care
4 for?
5 A "Yes.
6 Q "Who owns the dead birds when that occurs?
7 A "l guess | do.
8 Q "All right. Is it your responsibility to dispose of the
9 carcasses that result in the grow ng?
10 A "Yes.
11 Q "Do either of these integrators pick up the carcasses from

12 you?

13 A " No.

14 Q "What do you do with the carcasses?

15 A "l incinerate them and conpost.

16 Q "Who determ nes when the birds are to be picked up from

17 your | ocation after grow ng?

18 A "l guess the integrator would."
19 M5. LONGWELL: Page 50 line 2.
20 Q "So when they're delivered to you, you' ve not have any had

21 any choice in this kind of bird conmes to you; is that correct?

22 A "That's correct.

23 Q "Who supplies all the feed to your farmfor the birds?

24 A "The integrator does.
Q

25 "Both of thenf
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"Yes.

"Who delivers the feed to your farnf

"Si nmmons and George's.

"Who supplies nedication for the birds when in your care?

"The integrators.

o A W N
o > O » O »F

"Who supplies who supplies any vaccinations required for

7 the birds?
8 A "The integrators.
9 Q "Do you pay for any of the nedication or vaccinations that

10 are admni stered to the birds?

11 A " No.

12 Q "Who supplies any veterinary services that you may require
13 for the birds?

14 A "The integrators do.

15 Q "Do each of the integrators supply you with a field

16 service rep or a service tech person?

17 A Yes. "

18 M5. LONGWELL: Page 59, line 11.

19 Q "Conpared to the tinme that you grew for CGeorge's and now
20 for Sirmons, is there any real significant difference in the
21 way they operate as it pertains to your operation?

22 A No. "

23 M5. LONGWELL: Page 103, line 109.

24 Q "What instructions or recomrendation, if any, have you

25 ever received from Simons or its representatives regarding the
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1 spreadi ng of poultry waste?
2 A "None.
3 Q "I''l'l ask you the sane question as it relates to George's.
4 Have they given you any instructions or recommendati ons with
5 regard to spreading poultry waste?
6 A "No. Just follow the regul ations, rules and regul ations."
7 M5. LONGWELL: The deposition JimLance Pigeon, dated

8 | May 25th, 2007.

9 THE COURT: WII there be any counterdesignations wth

10 respect to any of these?

11 M5. LONGWELL: They are included in, Your Honor.

12 MR. BULLOCK: Yes, Your Honor, we have already nade

13 count erdesi gnati ons and they are readi ng those.

14 THE COURT: Ckay. Good, thank you.
15 MR. HAMMONS: |'d also, | would like to point out,
16 Your Honor. Did you read 26, 16 through 19. | believe there's

17 one that you m ssed.

18 M5. LONGWELL: Which ones?

19 MR. HAMMONS: It's the counterdesignation for Joel

20 Reed. Excuse ne. Disregard.

21 M5. LONGWELL: Ckay.

22 THE CLERK: Did you say Higgins?

23 M5. LONGWELL: Pigeon. JimLance Pigeon.
24 Your Honor, page 46, |ine 8.

25 Q "Does poultry waste produced from your barns ever go off
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1 your property?
2 A "Go of f?
3 Q "Does it | eave your property?
4 A "Yes, it does.
5 Q "And when it does is it because you have sold it or given
6 it away; which?

7 A “It's because |I've sold it."

8 M5. LONGWELL: Page 52, |ine 1.

9 Q "CGeneral ly speaki ng who has the day-to-day operation or
10 control of would your facility?

11 "MR. BOND: nject to form

12 A "Mysel f.

13 Q "And has that changed at any tinme during the tinme you
14 started until the time of today?

15 A "No, it has not."

16 M5. LONGWELL: Page 54, |ine 10.

17 Q "Do the birds that Tyson delivers, are they owned by you

18 or Tyson?

19 "MR. WLLIAVG: bject to form
20 A "I believe the birds are owned by the integrator."”
21 THE COURT: For the record the two proceedi ng

22 obj ections are overrul ed.
23 M5. LONGWELL: Do you want nme to pause, Your Honor, as
24 we go through these when | hit an objection?

25 THE COURT: Well, to the extent that the objection is
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1 THE COURT: "Any of your growi ng operation records."
2 Overrul ed.
3 A “In my opinion | don't feel that they have the right to
4 i nspect those records as long as I"'mfollow ng what's required
5 of the law. "
6 M5. LONGWELL: Page 174, line 15.
7 Q "Let me try to clarify that. You own the poultry barns

8 that are on that farnf

9 A. "Yes.

10 Q "You own the equipnent that you use on that farnf

11 A "Yes.

12 Q "And is there a house on that farnf

13 A "Yes.

14 Q "Do you own that house?

15 A "Yes."

16 M5. LONGWELL: Page 175 |ine 13.

17 Q "Ckay. |I'massumng that you generate an electricity bill

18 frompoultry operation?

19 A "Yes.

20 Q "Who pays that electricity bill?

21 A "1 do.

22 Q "And | think you testified before that you don't have any
23 enpl oyees that work on your farnf

24 A "That's correct.

25 Q "Ckay. Have you ever had any enpl oyees work on your farnf
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A "l have had on very few occasi ons.
Q "Ckay. And on those occasions did you hire that person to
wor k on your farn?
A "Yes.
Q "Ckay. So did you pay that person?
A "Yes, | did.
Q "Does Tyson offer you any benefits like health care and a
profit sharing plan, all that kind of stuff?
A " No.
Q "Do they have w thhold any FI CA or social security from

t he check you get when your flock is sold?
A " No.

"You don't get paid by the hour do you?
" No.

"From Tyson? Let me clarify that.

" No.

> O >» O > O

"No. "
M5. LONGWELL: Page 178, line 6

"Does Tyson tell you when to cake-out your

"No, they do not.

"Does Tyson tell you when to clean out your

"No, they do not.

> o >» O > O

"No, they do not."

"You're not paid a salary from Tyson, are you?

"Does Tyson tell you where to land apply poultry litter?

houses?

houses?
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1 M5. LONGWELL: Page 182, line 17. And it's the second
2 sent ence.
3 Q "What |1'm asking is when you were contracting with
4 Peterson Farns to grow chi ckens for Peterson Farns you were
5 ultimately responsi ble for the production on your farnf
6 A "Yes.
7 "MR. GARREN. (bject to the formas |eading.'
8 THE COURT:  Sust ai ned.
9 Q "When you were growi ng for Peterson, did Petersen ever

10 tell you when or how to clean out your house, your houses?

11 A "No, they did not.

12 Q "Did they tell you when to apply your litter?

13 A "No, they did not.

14 Q "Or where to apply your litter?

15 A " No.

16 Q "Did they instruct you to sell your litter?

17 A " No.

18 Q "Did they instruct you you could not sell your litter?

19 A "No. "

20 M5. LONGWELL: The deposition of Steve Butler on April

21 26, 2007. Page 78, line 16.

22 Q "All right. Wen you took over these conpl exes,

23 in fact sell 100 percent of all the litter or waste that's

24 produced fromthe barns fromthe 16 conpl exes?

25 A. Yes. "

did you
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1 M5. LONGWELL: Page 82, |ine 13.
2 Q "And you put it in there because it absorbs the noisture
3 fromthe urine and excrenent that the birds excrete?
4 A "That's correct.
5 Q "So at sone point in tine it gets mxed together into a
6 conbi nati on of bedding material and the waste excreted fromthe

7 birds; correct?

8 A "That woul d be correct.”
9 M5. LONGWELL: Page 86, |ine 20.
10 Q "All right, so that I"'mclear. Have you ever given waste

11 away to sonmebody who |land applied it on any of your |and?

12 A "G een Country Farnms does not.

13 Q "So all of the conpl exes that you operate at G een Country
14 since you have operated it from February of '04, there has been
15 no | and application to any of those properties; is that

16 correct?

17 A "To the best of ny know edge, no.

18 Q "I mean | and application neaning poultry waste |and

19 application, not commercial fertilizer?

20 A, "Right.

21 Q "You did give one coment about one guy m ght have used --
22 A "And I'mnot real clear on that. He asked perm ssion. |
23 told himhe could use commercial but not litter."

24 M5. LONGWELL: Page 104, line 18.

25 Q "Did you nake any proposals or suggestions to Tyson that
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1 you didn't want to be responsible for the waste that's
2 generated by their birds in these conpl exes?
3 A "Absol utely not.
4 Q "Was that a consideration when you entered into this
5 agreenent about what to do with the waste, poultry waste?
6 A "Poultry litter was a consi deration.
7 Q "And what is that consideration?
8 A "Wel'l, you' ve got to take into account you don't -- you

9 don't know what the future was for litter. But tonme it's a

10 coomodity, | can selling it and nmake noney."
11 M5. LONGWELL: Page 114, line 22.
12 Q "And we see Raynond Tinney's nane there as approved buyer,

13 don't we?

14 A "Yes.

15 Q "Where does he live or operate?
16 A "Just outside of Checotah, Cklahona.
17 Q "So that's south. And so he's your main custoner for the

18 di sposition of the poultry waste generated at your conpl exes;
19 correct?

20 A "He purchases the majority of our litter and then resells
21 it to his fertilizer -- He is a fertilizer, that's what he does
22 for a living.

23 Q "Ri ght.

24 A "So he purchases our litter and then resells it in the

25 area down there."
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M5. LONGWELL: Page 118, line 23.
Q "Do you consider yourself an independent contractor doing
the work for Tyson, is that what --
"MR. WLLIAVS: Object to form"
THE COURT: Overrul ed.
A "I"'mdefinitely an i ndependent. | nean | contract, raise

broilers for Tyson.

Q "Ckay. Wsat, if any, encouragenent or -- that's fine,
encour agenent did you receive from Tyson to participate in the
grant projects for litter transport?

A "Encour agenent ? Define what you nean by encouragenent.
Q "We'll, start back a little bit then. You indicated that
your first contact on the this was seeing the ads of BMP and
you made a phone call?

A " Uh- huh.

Q "Did Tyson or any of its representatives explain to you
that that project is out there, that grant noney is avail able
and you need to get into it?

A "Shortly after that | did have a conversation with sone
fol ks from Tyson that said, yes, it's there and that would be
great.

Q "Who was it that you tal ked to?

A "I't would be -- | know Steve Patrick. Steve Patrick is
who | talked to about that.

Q "What's his position with Tyson?
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1 A "Yes.
2 Q "And what was the reason for that?
3 A "Well, | thought it was very unique when | got there to
4 see that nmany chi cken houses and sage grass and worthl ess hay
5 growi ng everywhere and then as | got to doing ny due diligence,
6 found out that Hudson never spread, Tyson never spread, and |
7 didn't want to start. [I'mtalking with Adair County right now,

8 t hough, about possibly going into a Bernuda deal . ™

9 M5. LONGWELL: Page 237, line 24.

10 Q "Do you consider yourself a businessman, sir?

11 A "1 do.

12 Q "And Green Country Farns is your business; is that right?
13 A "That is ny business.

14 Q "How many enpl oyees does that busi ness support?

15 A " Approxi mately 45.

16 Q "And you are responsible for paying the wages of those

17 enpl oyees?

18 A "Yes, | am

19 Q "l assune that business, |ike nmany ot her businesses, has
20 debt associated with it; is that fair?

21 A "Very much so.

22 Q "And you and not Tyson are responsi ble for paying that
23 debt; correct?

24 A "That's correct."

25 MS5. LONGVNELL: The deposition of Larry MGarrah, dated
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1 t hem

2 Now, with respect to nechanics. M understanding is
3 |"ve got tonmorrow norning |loaded up; right? So |I'mstarting at
4 1:30. | don't believe the | have anything else; right?

5 THE CLERK: W start at 1:30.

6 THE COURT: GCenerally, General, ny approach is take as

7 much tinme as you dare. You know, people ask nme on argunents to
8 a jury, opening statenents to a jury. You know, take as nuch

9 time as you dare with that jury. At a certain point -- you

10 know, |I've got plenty of work stacked up here, but keep ne

11 interested. As | say, if I"'mwong in focusing, and | know

12 there are many nore issues there, but for one reason or another
13 those two i ssues have piqued ny curiosity. And help nme out

14 here because | think everyone needs to go through the process
15 of whether or not the plaintiffs have to show every aspect here
16 to get what they are asking for. | don't know how nuch nore

17 gui dance | can give you.

18 MR. EDMONDSON: Wth those directions, Your Honor, we

19 woul d anticipate then starting wwth a half an hour and then

20 letting the defense respond an then close with a half an hour.
21 THE COURT: That would be great. That would be great.
22 MS. LONGVWELL: Are you ready, Your Honor?

23 THE COURT: | am

24 M5. LONGWELL: Deposition of Larry MGarrah, dated

25 June 27th, 2006. Page 56, line 7?
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1 Q "How did you decide to go into the poultry grow ng
2 busi ness?
3 A "Source of inconme. Just decided we needed the incone and
4 we needed the fertilizer."
5 M5. LONGWELL: Page 58, |ine 8.
6 Q "Well, was it your choice to keep all the poultry waste
7 generated from poul try barn?
8 A "Yes. "
9 M5. LONGWELL: Page 58, |ine 15.
10 Q "I'n your contracts with Tyson have you ever negoti ated

11 that you woul d keep or not keep the waste fromyour poultry
12 operation?

13 A " No.

14 Q "Have they at any tine indicated they didn't want to you
15 keep the poultry waste?

16 "MR. BOND: nject to form"

17 THE COURT: Overrul ed.

18 A "No. "

19 M5. LONGWELL: Page 61 line 4.

20 Q "All right. SO have you ever attenpted to put your litter
21 inthat, I"'mcalling it a broker arrangenent, where you can
22 sell it?

23 A " No.

24 Q "It's been your intention to use it at all tinmes on your

25 | and?
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A "Yes. "

M5. LONGWELL: Page 99, |ine 23.
Q "Does the type of deal then give you any instructions on
how or where to apply poultry waste?
A "No. "

M5. LONGWELL: Page 100, line 1.
Q "Has he ever in the past discussed with you how or where
you shoul d apply poultry waste on your facility?
A "No. "

M5. LONGWELL: Page 128, line 3.
Q "Do the service techs ever conme in prior to a flock going

into see that it's properly prepared and to accept a flock?

A "Yes.

Q "So they do that every tine?
A "Yes.

Q "And for every barn?

A "Yes."

M5. LONGWELL: Page 152, line 4.
Q "Who supplies the -- who supplies the feed for your
poul try birds when you have thenf
A "Tyson. "
M5. LONGWELL: Page 167, line 19:
Q "The cost for soil and waste analysis tests, do you pay
for those?

A "Yes.
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A "Wll, | had to put in a water neter and a power failure
al arm
Q "You had to add that in order to get three-year contract

this tinme?
A "Yes. And ny houses had to be tight enough they could
pul | as nmuch wi nd speed through them and they had passed.
Q "And who tested your house for that are purpose?
A "The field nen.
Q "Ckay. And so once these three things were confirned,
that nmade you eligible then for this three-year contract?
A "Yes. "

M5. LONGWELL: The deposition WA. Saunders, volune
one, dated Cctober 23rd, 2006. Page 29, line 3.
Q "What facts or reasons did you have for going into the

poul try growi ng operation business?

A "To try and nmake any cow operation work better.

Q "And how do you nean by that?

A "By the fertilizer.

Q "And tell ne what --

A "Poultry litter. | bought a piece of farm and that was

very poor, had been cleared, then left to go back to seed, had
never been taken care of. Fertility onit was little to none
and | was either going to have to put a trenendous anount of
commercial litter onit, comrercial fertilizer or poultry

litter. Wth the nunber of acres | had, | could not afford the
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1 comercial. Plus, I was working out and trying to support a
2 cow farm and the chicken farmgave ne a chance to stay at hone
3 and make a living and i nprove ny cow farn®
4 Q "So you bought it in order to have the waste fromthe
5 poultry farn?
6 A "As well as incone frompoultry farm sure.”
7 M5. LONGWELL: Page 43, |ine 8.

8 Q "Who is considered to be in charge of the day-to-day

9 operation of the poultry growi ng portion of your business?

10 A "I am"
11 M5. LONGWELL: Page 49, |ine 4.
12 Q "All right. W talked earlier about -- | think you

13 referred to himearlier as a field rep or a field supervisor?
14 A "Field man.

15 Q "I want to use your termso we know who we're talking

16 about .

17 A "He's the field man.

18 Q "And tell me what is it that field nman does as it relates
19 to you?

20 A "He'll cone in, check the feed bins for quantity. He'l
21 check around the house to nmake sure good housekeeping is kept,
22 brush is kept down. He'll |ook inside the houses to check

23 nmortality, current nortality, what we keep on the records.

24 He'll look at our controller to see what environnent is |iKke.

25 Q "A controller, what do you nean by that?
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Q

nmonitoring or assisting you obtaining soil sanples?

A

Q

you in taking waste sanples, poultry waste sanpl es?

A

Q

supply that you use for your personal use at the residence?

A

Saunders, dated Cctober 27, 2006. Page 236, |ine 21.
Q

A
Q
A

22nd, 2006. Page 93, |ine 14.
Q

wast e from your operation?

A

"What efforts or actions does the integrator take in

" None.
MR. MCDANI EL: (bject to the form"
THE COURT: Overrul ed.

"Does Peterson or its representatives assist or nonitor

"No. "
M5. LONGWELL: Page 178, line 16.

"Tal ki ng about your residence, sir, what is the water

"A spring.”

M5. LONGWELL: Volune two of the deposition of WA,

"Who owns the |ive chickens that you raise?
"M. Peterson.

"The conpany?

"Yes."

M5. LONGWELL: The deposition Juana Loftin, dated June

"By the way, what are you are you paid for the litter

"MR. WLLIAMS: bject to the form"

THE COURT: Overrul ed.

"What do you nean?
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1 Q "The litter which is taken out of your barn, is to be
2 applied, what do you get nade for that?
3 A "Sonetinmes it's $11. It varies. Sonetinmes it's $11 a
4 truck, sometines it's $15, sonetimes it's $20.
5 Q "What does M. Wifford pay you?
6 A "That nuch. It varies. Sonetinmes it's $11, sonetines
7 $15, sonetinmes $20.
8 Q "How do you negotiate that with hinf
9 A "Well, if I"'min a big hurry to get those houses cl eaned,

10 and like in July when | clean, you know, |ast year it was

11 getting late, it was late in the year and | couldn't get

12 anybody to take it, so he said he would take it. And | nmean he
13 arranged to get sonebody to clean ny houses and | think he paid
14 me $15 a |l oad."

15 M5. LONGWELL: Page 97, |ine 6.

16 Q "(By M. Bullock) How often does -- is it M. Wlls from
17 the Simmons service tech? How often does though M. Wlls to
18 t he your operation?

19 A “"Well, once a week and sonetinmes he cones nore than once a
20 week. Could be two tinmes or three tines or sonetines just once

21 a week.

22 Q "How rmuch tine will he spend there when he cones?
23 A "Lots of tie.

24 Q "What types of things does he do while he's there?
25 A "Different things. He checks everything, ny water
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